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ZELLMER
v.
SMITH, SECRETARY OF STATE.

No.39607. | Oct. 4,1928.

Appeal from District Court, Polk County; Lester L.
Thompson, Judge.

This is a mandamus proceeding against the Secretary of State
to require a recognition of the legality of the nomination
of the plaintiff as Democratic candidate for Representative
for Cass County, such nomination having been made by
the Democratic County Convention and not otherwise. The
defendant appeared in the proceeding, and moved to dismiss
the petition on grounds in the nature of a demurrer. The
ultimate question in the case is: Was the plaintiff legally
nominated to such office by his party in conformity to
the provisions of the statute? The district court held in the
affirmative, and entered decree accordingly. Affirmed.

West Headnotes (4)

1] Mandamus
¢= Announcing candidacy, placing names on
ballot, and filing and certifying ticket

Action of secretary of state in refusing to
recognize legality of nomination by county
convention held not final, precluding review by
mandamus (Code 1924, §§ 591, 592).

[2] Mandamus
¢= Announcing candidacy, placing names on
ballot, and filing and certifying ticket
Mandamus lies to require secretary of state
to recognize legality of nomination by county
convention; no legal remedy being available.

[3] Election Law
&= Construction and operation

Law authorizing nomination of party candidates
by county convention held applicable in case
of failure of candidate at preceding primary to
receive 10 per cent, of party voting strength
(Code 1924, §§ 593, 594, 624).

[4] Evidence
¢~ Official Proceedings and Acts

Courts without contrary showing assume
public officer performed duty as to furnishing
certificates of nomination (Code 1924, §§ 596,
597).
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Opinion
EVANS, J.

The facts of the case are found in the recitals of the petition
and a stipulation of the parties. They are not in controversy.
At the last regular primary, the name of no candidate
for nomination as Democratic candidate for Representative
appeared upon the printed ballot in Cass county. Sixty—seven
votes were cast, however, by means of writing the name
of the candidate into the ballot as cast. Of these votes, the
plaintiff received 66. Concededly he failed of nomination
at the primary, because his vote was less than 10 per cent.
of the vote cast for the Democratic candidate for Governor
at the last general election. Thereupon at the regular county
convention of the Democratic party he was duly nominated as
such candidate and his nomination was duly certified to the
secretary of state, The secretary of state was of opinion that
the nomination was not in conformity to the statute and that
he could not recognize it as such, and so advised the plaintiff.
This attitude of the secretary followed the precedents of the
office for many years and had the support of the department
of justice. And it may be stated here that the course thus
followed in the office of the secretary of state and supported
by the department of justice was in strict accord with the
existing statutes, as they were prior to the enactment of the

WastlawNet © 2013 Thomson Reuters. No claim to original U.S. Government Works. 1




Zellmer v. Smith, 206 lowa 725 (1928)

221 N.W. 220

Code of 1924. The dispute between the parties is narrowed
down to the question whether there was a material change in
the statute at this point, made by the 40 G. A. (Ex. Sess. c. 5).
A construction of the following sections of the Code of 1924
is involved:

“593. Who Nominated. The candidate of each political party
for each office to be filled by vote of the people having
received the highest number of votes in the state or district of
the state, as the case may be, provided he received not less
than thirty—five per cent. of all the votes cast by the party
for such office, shall be duly and legally nominated as the
candidate of his party for such office, except as provided in
the following section.”

“594.  Minimum  Requirement  for
Nomination. A candidate whose name is
not printed on the official ballot, must,
in order to be nominated, receive such
number of votes as will equal at least
ten per cent. of the whole number of
votes cast for Governor at the last general
election in the state, or district of the
state, as the case may be, on the ticket
.of the party with which such candidate
affiliates.”

“624. Duties Performable by County Convention.
The said county convention shall;

1. Make nominations of candidates for the party for any office
to be filled by the voters of a county when no candidate
for such office has been nominated at the preceding primary
election by reason of the failure of any candidate for any such
office to receive the legally required number of votes cast by
such party therefor, * * *

625, Nominations Prohibited. In no case shall the county
convention make a nomination for an office for which no
person was voted for in the primary election of such party,
except nominations to fill vacancies in office when such
vacancies occurred too late for the filing of nomination
papers.”

It will be noted that, by sections 593 and 594, a candidate
may be nominated for an office, even though his name may
not appear upon the printed ballot, and that this can be
accomplished by the writing of his name by the voter into

the ballot. In order to obtain a primary nomination, three
requisites are made upon the candidate: (1) He must receive
the highest number of votes cast by his party for the office;
(2) he must receive 35 per cent. of such vote; (3) if his name
was not upon the printed ballot, he must receive a vote equal
to 10 per cent. of the vote cast by his party for Governor at the
last general election. In the case before us, the plaintiff met
the first two requisites, but failed as to the third.

The question in dispute is whether the situation presented
is covered by that part of section 624 above quoted, and
especially by that part thereof which we have italicized. There
was a failure of the plaintiff to receive a primary nomination.
The reason for that failure was that he was deficient in the
number of votes to comply with the requisite of ¥222 10 per
cent. of the previous Democratic vote for Governor. Was this
a failure “to receive the legally required number of votes™?
The contention on behalf of the defendant is that this proviso
of section 624 has reference only to a faliure to obtain 35 per
cent. by a candidate whose name appeared upon the printed
ballot, and that it has no application to a case where the name
of the candidate does not appear upon the printed ballot; that is
to say, that section 624 ignores entirely the case of a candidate
who is voted for merely by the writing in of his name. One
reason urged for such contention is that such was the former
statute, and such was the ruling of the department of justice
thereon. The former statute was as follows:

“The said county convention shall make nominations of
candidates for the party for any office to be filled by the
voters of a county when no candidate for such office has been
nominated at the preceding primary election by reason of the
failure of any candidate for any such office to receive thirty—
five per centum of all votes cast by such party therefor, as
shown by the canvass of the returns provided for in section
three hundred eighty, and shall select delegates to the next
ensuing state and district conventions of that year upon such
ratio of representation as may be determined by the party
organization for the state, district or districts of the state, as
the case may be, but no delegates shall be so selected to
any of the district conventions referred to in section three
hundred eighty—nine, unless a call therefor has been issued as
therein provided. The said county convention shall also elect
amember of the party central committee for the senatorial and
congressional districts composed of more than one county.
But in no case shall the county convention make a nomination
for an office for which no person was voted for in the primary
election of such party.” Section 388, C. C. 1919; section
1087a25, S. S. 1915.
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It will be noted that the foregoing limited the right of
nomination by a party convention to those cases where the
candidate failed to receive 35 per cent. The present statute
has eliminated such qualification. If the former statute were
in force, it would support the present contention of the
defendant. But it is argued that the legislative intent by the
adoption of the present statute, was only to re—enact the
former statute, and that its changed phraseology should be
so construed. We think this contention is untenable. The
Legislature might well have believed that the former statute
was deficient in that it made no provision for a nomination
where the primary resulted in no nomination because of the
10 per cent. requirement provided in section 594.

In the case before us not only was 35 per cent. of the vote
cast required, but also a vote equal to 10 per cent. of the
party vote at the last general election. The plaintiff met the
35 per cent. requirement, but failed to meet the 10 per cent.
requirement, Was this a “failure of any candidate for any such
office to receive the legally required number of votes cast by
such party therefor”? We think it was. That the Legislature
used the words above quoted advisedly appears from other
sections as well as from section 624, The identical language
is used in other sections. See section 597 and paragraph 2 of
section 590, Our interpretation of section 624 fits into section
625, above quoted. It will be seen that the prohibition against
nomination by a party convention is confined to those cases
where “no party was voted for in the primary election.” In this
case the plaintiff and another were “voted for.” The same form
of prohibition was contained in the former statute (1087a25,
S. S. 1915), but it was quite inconsistent with the first part of
the statute which affirmatively authorized a party convention
to nominate a candidate only when the failure of the primary
nomination resulted from the failure to receive 35 per cent.
of the vote. Perhaps it would be more accurate to say not that
the two parts of the former statute were inconsistent, but that
a manifest gap was left between the two provisions. There
was an apparent oversight of the case where a candidate was
voted for by writing his name upon the ballot. Such a case was
not covered in terms by the affirmative power conferred in
the first part of the section, nor yet in the specific prohibition
contained in the last part thereof.

[1] We think that the enactment of the present section 624 was
intended to cure such oversight and to broaden the first part of
the old statute so as to make it apply to a failure of a primary
nomination, whether it resulted from a faliure to receive 35
per cent. or from a failure to receive 10 per cent. of the voting
strength of the party.

IL Tt is urged by the appellant that the nomination by
the county convention was illegal because it had not been
preceded by a certification from the secretary of state under
the provisions of sections 596 and 597. These sections are as
follows:

“596. Certified List of Nominees. The state board of
canvassers shall prepare and certify separate lists of the
candidates nominated by each party, as shown by the state
canvass, and deliver to the chairman of each party central
committee for the state a copy of the list of candidates
nominated by the party which said chairman represents.

597. Certificates in Case of Failure to Nominate. Said state
board shall, at once after completing its canvass, prepare
separate certificates for each political party as to each office
for which no candidate was nominated because of the
failure of any candidate for any such office to receive the
legally required number of votes cast by such party for such
office. Such certificates shall show the names of the several
candidates for each of such offices voted for at the primary
election and the number of votes received by each of said
candidates.”

[2] It does not appear from the record before us that such
certification was not duly %223 made. In the absence of
a contrary averment and showing, we must assume that the
public officer performed his duty in that regard. We have
no need, therefore, to consider the effect of a failure of such
certification upon the legality of the nomination. And this
is especially so in view of our holding that the facts that
would necessarily appear in such certification would justify
the convention in making the nomination.

[3] 111 It is next contended by the appellant that under section
592 the action of the secretary of state is final and not
reviewable. This section provides as follows:

“592. State Canvass Conclusive. The
canvass and certificates by the state board
of canvassers shall be final as to all
candidates named therein.”

This section has reference to the canvass and certification
required by the preceding section 591 and has no effect upon
the question under consideration here.

[4] IV. As the final word in his brief, the appellant calls
our attention to Pratt v, Secretary of State, 141 Iowa, 196,
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119 N. W. 620, wherein we held that mandamus would not
lie in such a case as this on the ground that the statute had
provided a tribunal for the determination of such questions.
If such statutory tribunal were still in existence, we should be
required to make the same holding herein; but the legislation
creating such tribunal has been wholly repealed and no
statutory tribunal is now provided for the consideration of the
question involved herein.

We do not overlook section 654 of the Code of 1924, wherein
a tribunal was provided. However, such section was repealed
by chapter 27, 41 G. A. Nor do we overlook sections 655a4,
655a5, and 655a6 ofthe Code 0f 1927, These sections provide
a tribunal, but they have no application to the case under
consideration. They are a part of chapter 37al of the Code of
1927, This chapter announces its subject—matter as:

“Nominations by Nonparty Political Organizations”

“This chapter is responsive to section 528, which defines a
‘political party’ within the meaning of the statute as follows:
528. Political Party Defined, The term ‘political party’ shall
mean a party which, at the last preceding general election,
cast for its candidate for Governor at least two per cent. of the
total vote cast at said election.

A political organization which is not a “political party’ within
the meaning of'this section may nominate candidates and have
the names of such candidates placed upon the official ballot
by proceeding under chapters 37-A1 and 37-A2.”

It should be said also that the Attorney General does not, in his
brief, contend for the application of these sections to the case
at bar, We refer to them only to avoid a later misunderstanding
or a possible misconception of our holding.

It follows that in the present state of our legislation, there is
no tribunal to which the the plaintiff could go other than to
the courts of the state.

It is urged by the appellant that the effect of sustaining the
plaintiff's contention is to put it into the power of party
conventions to circumvent the primary law. If this be true,
it is so only in a very technical sense. A conscious attempt
by any considerable number of members of a party, to so
circumvent the primary statute, would not be an inviting
expedient. The attempt could be readily rendered disastrous
to the participants by 10 per cent. of the voters of the party.
Whatever the deficiency of the statute may be at this point, its
peril is not imminent and may be readily avoided by timely
legislation.

We reach the conclusion that the district court properly
decided the case, and its order is accordingly affirmed.

All Justices concurring.
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